POLICE SERVICE COMMISSION

10 June, 2013

His Excellency

Sir Elliott Fitzroy Belgrave, G.C.M. G,KA
Govemnor General of Barbados

Government House

Government Hill

St. Michael .

Q@

His Excellency, .\Q)
N

Re: Recommendation of Retirement of the Commission

This correspondence is to recommend the retirement of the q&nissioncr of Police
pursuant to your powers conferred by section 11(1) {a) of, nsions Act, Cap. 25 of

the Laws of Barbados. The Commissioner has reach%e age of 63 years and has
therefore passed the age at which His Excellency u%%ﬁercise the powers conferred by

the relevant provision. Q
As we understand it, this authority supported by any misconduct on the part

of the person to be retired. ~Althoyghthere is an abundance of evidence that the
Commissioner has engaged in_con which is worthy of censor, and which we feel duty
bound to draw to your attentj e do not believe that such conduct is a requirement for

the exercise of this pow: Q
N

The Commissio \es that the information in its possession provides strong evidence
of crimin Wity by the Commissioner. We also believe that he has engaged in
conduct &is worthy of disciplinary censure. However, we believe that pursuing these

uld embroil the Commission and the Commissioner in prolonged controversy
Is not in the interest of either party or the public. We recommend this course of
ion, therefore, because it is not disciplinary, would protect the Commissioner’s

matt



pension rights in a way that some dishonourable termination may not, and would allow
ooth offices io quickly move on with serving the interesi of the public. Cur only
considerations in making this recommendation are the age of the Commissioner, the
interest of the Royal Barbados Police Force and the public interest. We are, therefore,
recommending the retirement of the Commissioner of Police pursuant to section 11 (1)

(a) of the Pensions Act, Cap 25. Q®

Section 11 (1) (a) of Cap. 25 provides as follows: fb\\
“Subject to section 13B, the Governor General may QQ officer to
whom this section applies to retire from the service of rown in a civil

capacity at any time after he attains the age of 55 y.
Section 13B falls under PART INIA (Grant of peu@d to officers appointed after
commencement of this Part and to other ofﬁcer@ opt) and does not affect our
recommendation here. It places the age of ory retirement at 60 years, an age

which the Commissioner has already pass@p if this Part applied to him.

Civil capacity bears explanation in h@f the fact that the subject of this discourse is the
Commissioner of Police and i coasxderatmns the police force is regarded as
paramilitary. That paramili ignation does not affect our findings, as it is clear that
the office of COID.IIHSSI Police is a civil capacity office for the purposes dealt with

here. Q,
S

Service in pacity means civil service or public service as opposed to military
service. @aw service refers to service in the Barbados Defence Force and does not

reft \Qrtzervice in the Royal Barbados Police Force. Persons occupying offices
@shed under the Defence Act, Cap. 159, are not serving in a civil capacity. Persons
occupying offices established under the Civil Establishment Act, Cap. 21, or the Public

Service Act, are serving in a civil capacity.



The office of Commissioger of Police is established as an office in the civil service and
not & military office. Past 1 of the Eighth Schedule of the Public Service Act lists the
office of Commissioner gf Police as an office which is included in the description
Permanent Secretary. This is an office of a civil capacity for the purposes of the P
Act. l ‘%b
| N
i

Subsection (2) of section! 11 provides that the power conferred u@ Governor-
General by subsection (1) [iha]l be exercised by him, in the case of cer ather than
a member of his personal acting in accordance with the of the appropriate
Service Commission. The Police Service Commission is %onsed to give the advice

and make the recommendation contained in this paper. &L

Subsection 4 of section 11|states that “The o@% whom this section applies are all
public officers except a Jidge, the Direct blic Prosecutions and the Auditor-

General.” ’§Q
Having carefully considereq this er, we believe that our recommendation is sound in
law and is not ultra vires @my or that of the Governor General,

Procedure Q&‘ |
N

We recommen fol]owith procedure;

C.3 !
Q
%’&‘hc Police Servide Commission recommends to the Governor General that the
'b'\ Commissioner of Police be retired under section 11 (1) (2) of the Pensions
% Act, Cap. 25, pm?iding reasons for its recommendation.
2 The Govemor Geperal considers the recommendation of the Commission.
3 The Governar gives the Commissioner notice of the Commission’s
recornmendation Ts well as a copy of supporting evidence: notice of his right
to respond to LPTA recommendation within 28 days; notice of immediate

|



suspension from performance of duties in the public interest until his response
is considered and a decision is made concerning the recommendation.
4. The Govemnor General considers the response of the Commissioner and makes
a determination on the recommendation, giving the Commission and the
Commissioner written notice of that decision.
Q
Conclusion ‘\Q)Q
’2} .
s

The course we advise would not deprive the Commissioner of an ﬁ pension
benefits. Given the fact that he has already passed the age of 60, @I would not
disadvantage him, but would offer tremendous relief to the Force. Q\

For confidentiality purposes, this paper was prepared I% Commission without the
assistance of support staff. Q\

History {Q(b
We have reviewed the info ion in P?possesﬁon of the Commission surrounding the
rampant reports of phone ta The information provides irrefutable evidence of
illegal phone tapping, b paints a picture of circular communications and an
u_nwillingness of p authority to take responsibility for dealing with this matter.
Up to now, the Cégnmssion has been trying to have the reports of tapping properly

investigated h@]ing on every door from behind which a solution may be found, but

rcccivin@meﬁﬂ response.

Cpg(\geiving information that the telephones of members of the Commission were

%‘ped, as well as those of other persons in the country who were not known to be
suspected of any criminal activity, in the absence of any known authority for such
procedure, the Commission was duty-bound to have these reports investigated. It moved
to have such an investigation carried out.



As part of its investigation, the Commission secured responses from senior members of
the Royal Barbados Police Force. Among those responses was one from the then Deputy
Commissioner of Police, Rertie Hinds, who stated that the matter of phone tapping was
“cause for great concern and distress throughout the Force and amongst officers’
families”. He stated that his family was among those suffering in this way. Mr. H.l.@
also said that he was of the firm belief that tapping was happening and would @e
This information was provided under a confidential memorandum dated Det%%ir 13,
2010. By a similar memorandum of the same date, Mr. Hinds stat t he was
informed that both his residential telephone and his cellular phone EQQapped He
was also informed that telephone conversations between him a.m\ib\ senior officer

were secretly recorded. \
&

Without more, it is an extremely serious and dangero@évelopmem when the Deputy

Commissioner of any police force is concerned t «t@ rivate telephones may be tapped.
This mcrized an urgent investigation, but, the of the Commission notwithstanding,

this has not been the approach taken. \be

By memorandum dated 9 Dece: er\go then acting Assistant Commissioner, Morgan
Greaves, stated that he had rumours, in the Force and elsewhere, that the
telephones of certain polic@ers, as well as those of other Government officials, had
been tapped. He also that he had been privately informed that both his private and
office telephones h@un tapped. According to him, he was told that recordings of
conversations him and Bertie Hinds were made.
O

The C sion had audiences with a number of persons who gave first hand accounts
of t%%ommissioner’s phone tapping activities and other matters of concern. These

provided direct evidence of events.

Assistant Superintendent Lila Boyce met with the Commission on 22 July, 2011. She
gave an account of a meeting she attended with the Commissioner of Police and Inspector



Anderson Bowen, during which meeting the Commissioner manipulated his lap top
computer and played a recording of a telephone conversation between Inspector Bowen
and another person. She said that she heard nothing in that conversation that implicated
Inspector Bowen in any unlawful activity. Two other officers provided compelling

S

Sergeant Paul Lynch informed the Commission that he had been attached to thi SS@

personal accounts.

Branch of the Force and was aware of telephone tapping. He said that Co oner
Dottin gave instructions to use the facilities to tap the telephones of fiv, officers,
namely Bertie Hinds, L. Brome, Glen Bradshaw, Graham Archer cConney. It

should be noted that Glen Bradshaw was the driver of the current ﬁ inister and Joy
McConney was the former driver of former Prime Minister, . It seems that

these tappings were politically motivated. Sergeant L stated that there was a
secret section of these operations called “Political”. Q

Constable Erwin Bradshaw, a former intellig officer, corroborated the information
provided by Sergeant Lynch. He tolm@(:ommission that telligence gathering

equipment which was donated to to intercept phone calls and internet traffic
associated with the illegal activity “wa¥ instead used by the Commissioner to listen into
calls by certain public offi including senior members of the Police Force,
Magistrates, and members Police Service Commission.”

Qé‘

It is probably mstr@e that the Commissioner has not provided a direct answer to the

question of his\ifiyolvement in the tapping of telephones. This notwithstanding, one of
the poli @em deployed to tap telephones by the Commissioner, provided the
Co ami with a compact disc of two recorded conversations which the Commission

transcribed. Transcription 1 is of a conversation between Bertie Hinds (Deputy
issioner) and Morgan Greaves (Senior Superintendent) and the second is of a
conversation beiween Glen Bradshaw (Prime Minister’s security officer} and Beitie
Hinds (Deputy Commissioner of Police). A copy of these transcripts is enclosed for your

information.



The extract from the minutes of the Commission taken on 11 April 2011, of Constable
Bradshaw’s testimony before the Commission, reveals the following troubling

information:

“He (Bradshaw) reported on a particular incident whereby Commission®
Dottin had had a false document prepared to show that
Commissioner Bertie Hinds was corrupt and had presented the re t an

overseas conference but when the allegations were investi ey were

If true, this is highly unethical behaviour. The Commission r is as most damning
for a person of such high office. This characteristic speak\ es above and beyond
this particular incident. In our view, this seems to s all persons of whom the

proven to be false.”

Commissioner disapproves may be in danger of oneKitid or another. The Commission is
unwilling to dig for further proof of this for e ancillary damage it could cause,
but the members who heard Constable B are fully persuaded of the veracity of

his account. \Q;é
National Security ,@f
Q®

The Commission is of iew that these events have national security implications and
should, therefore, b@ with forthrightly and urgently. In this regard, we have noticed
that some persq%%\:e sought to avoid acting on this matter by suggesting that it should

be referrc%&)‘dyz ational Security Council.
QO

The@ two important issues here. First, as far as we know, the Commissioner sits as
% the National Security Council. This undermines any possibility of transparency or
confidence in that body as far as this matter is concerned.



Secondly, the National Security Council has no statutory or any other role to play in the
investigation or other resolution of a matter of this nature. The involvement of the
National Security Council in this matter would be unlawful and without authority.

Criminal Offences

At least three serving members of the Royal Barbados Police Force have Ero@i

information to the Commission that they were deployed by the Commission olice
to tap the telephones of a number of citizens or were otherwise aware of of this
activity. According to the information provided to the Commission, aVesdropping

decisions were not necessarily informed by suspic_:ion of criminal a

Phone tapping is in contravention of the Teleco i Act, Cap. 282B. Section
82 of that Act provides, C:’Q’

Q
82. (1) A person who knowingly "g’
(a) obstructs or interferes I.Mép sending, transmission, delivery
or reception of any co ication;
(b) intercepts or proc other person to intercept, without the
authorisation of th ider or user, or otherwise obtains, or

procures ano rson to obtain, unlawful access to any
telecommu@ﬁon or copies or causes to be copied any

te!ecom@%caﬁon;
(e @the content of any communication, or having reason to
4@% that such content was obtained through interception or
*_dccess in contravention of paragraph (&); or
%’b (d) manufactures or sells any network, equipment, card, plate or
ather device, or produces, sells, offers for sale or otherwise
provides any account number, mobile identification number

or personal identification number, for the purpose of



fraudulent use of or access to any telecommunications service,

commits an offence and is liable on conviction on indictment to a fine

of $250 000 or to imprisonment for 3 years or to both and, in the case

of a continuing offence, to a further fine of $10 000 for each day that

the offence continues after conviction.

(2) Paragraphs () and (c) of subsection (1) do not apply in ~®
relation to the Royal Barbados Police Force acting in the lawful ‘\Q_,Q

\h

execution of its duties in accordance with any law or enactment. @

Subsection (1) (a) is contravened by any person who engages in mk@?g described
any

therein. We believe that the tapping of the telephone communicati person is an
interference with a communication as contemplated by that pm@n.

S

Subsection (2) exempts the Royal Barbados Poli from the application of

subsections (1) (b) and (c) where it is “acting i wful execution of its duties in
accordance with any law or enactment” T mc-ge:( of our knowledge, there is no
enalzlm_g law or enactment to facilitate %% act, therefore, the decision to tap the
telephones of innocent citizens was pursuant to any lawful duty which was
supported by any law or ena ’ the circumstances, such conduct was not in
execution of any lawful duty :;\&afore, could not be exempted from legal sanction

and was a contravention o{ ) provisions. As such, this conduct would amount to a
criminal offence. {?0‘

An offence un@s provision carries a penalty of $250,000 or 3 years imprisonment.
This reﬂ@ serious nature of this offence. The Public Service Act, 2007-41, under
the Thm:b edule, Code of Discipline in the Public Service, at paragraph 2, defines
mi ct of a serious nature as conduct that warrants dismissal of the offending person.
%ng dismissible offences is a conviction of a criminal offence punishable by a term of
imprisonment.  Given the fact that the subject of this correspondence is the
Commissioner of Police who is the person in Barbados to commence criminal
prosecutions, it is unlikely that such proceedings can be commenced, far less a conviction



obtained, while the incumbent remains in office. In essence, if the Commissioner
remains in office, he is unprosecutable and may continue to disregard the law as he
pleases.

Negative Leadership ®

The Commissioner of Police has embarked on a path of resistance to the Commis!'g&and

institutional authority. His attitude has been one of open defiance and the &&every
possible mechanism to obstruct the will of al] but his. @QO

This is demonstrated in his role in the law suit which is now befor %e court in which a
number of officers have brought an action to stop promoﬁ@de by the Governor
General on the recommendation of the Police Service Co n. That suit names the
Commissioner as a Defendant, but a reading of his leads to the conclusion that
he is part of the team of claimants. A copy o %t Affidavit is enclosed for your
information. The circumstances of the Commw’é;& s role are instructive.

The Police Service Commission \Q dations for the promotion of a number
of officers to the Governor General who accepted those recommendations and appointed
the recommended persons to th;h ranks,

Q

The Commission p. rmation of the promoted persons to the Commissioner of
Police with the i on that the promoted persons should be notified of their

promotions. @

Instead ing out the instructions of the Commission, the Commissioner withheld

tho. cations which facilitated the filing of a law suit in the form of an injunction to
ose promotions. He then filed a supportive Affidavit in the process. The effect of

this was that the Commissioner, although being named as a Defendant in the suit, is in

fact supportive of the Applicants.

10



It should be borne in mind that this is not the first suit the Commissioner had brought
against the Commission. There is still an injunction in place which the Commissioner
filed in order to prevent the Commission from disciplining him for breaches of discipline.

Shortly, the Commission will conduct interviews for the post of Deputy Commissioner.
Having discussed the Commissioner’s method of dealing with the Commission, n@
anticipated that a new legal challenge to the Commission will come from

chosen candidate for the office of Deputy Commissioner is not the choh&f
Commission. His very recent actions disclose that he is preparing for ::'.ur:,hQo enge.

After displaying his usual difficult behaviour towards the Co on, having been
given notice that the Commission was intent on proceeding wi lowing his delaying
tactics to retard its work, he suddenly provided d ich would allow him to
claim that he was willing to assist the Commissio interview process. The
Commission has lost confidence in the Commissi and no longer trusts his motives.
We are of the view that should the Commi remain in office, the work of the
Commission would continue to be embrod.@conn'oversy and court cases.

Beyond Discipline §>Q(b

On a careful reading of ~<;\c:f Discipline in the Public Service, we are of the view
that its provisions seex to contemplate the interdiction and discipline of an officer at
the level of a Pem@dt Secretary or the Commissioner of Police. The drafters of these

provisions se%) expect such persons to be beyond reproach.

2

Fo e, paragraph 3 speaks to the interdiction of an officer who is under
iqvéql tion in respect of an offence leading to criminal charges, by the Permanent
ary or Head of Department.

Further, paragraph 4, which empowers the Commission to conduct an enquiry or depute a
panel for the purpose of inquiring into an offence of serious misconduct, requires a

1



memberofthepaneltobeatagradehighathanthco.ﬂ‘iceragainstwhomthechargeis
brought; but in any case shall not be below the level of senior personnel officer. That
paragraph also contemplates a role for the Permanent Secretary which would be
inappropriate where the person charged is the Commissioner of Police.

The Commissioner of Police has developed a practice of using the law courts to obstru
the decisions of the Commission, whether those decisions are in respect of him

or in regard to decisions which are not pleasing to him. There is little douﬁ%a he
would seek to tie up any action against him in the courts while he conti O act to
defeat the work of the Commission. While the Commissioner is m@(‘ ect his
rights, the evidence in the possession of the Commission is ovuwh@g ut cannot be
pursued because of the circumstances outlined above. @

Q
Qg%

Procedure Considered §
Although we are in no doubt about the sub i ority, we are conscious of the
need for procedural correctness. rz}

We have found no specific provisio;}@ governs the procedure for the removal of a
&

Commissioner of Police in the ci ces under consideration herein or in any other

may be had from other provisions and adherence to

“consistent with the requirements of natural justice.

circumstances. However,

the principles of basic

N\
We have can @%micc Commissions (Police Service) Regulations, 1964, as well
as the Servicvgmjssions (Public Service) Regulations, 1978, none of which directly
apply to %cbommissiomr of Police, but we have looked to them for general guidance
regar; € treatment of other officers.

&tb Regulations, persons who have been recommended for compulsory retirement
must be given notice of that recommendation and granted the opportunity to state a
defence in writing. The Commissioner can be accorded no less treatment and must be



limit for a response, it is desirable that a specific time be instituted by which such a
response should be provided. We recommend a period of 28 days from the date of

Given the nature of such proceedings, we propose the Commissioner’s immediat@
suspension from duty on service of notice of this recommendation. Section 17 (1 %@
~ Service Commissions (Police Service) Regulations, 1964, provides as follows: rb\ :

17. (1) Where @QO
(a) any disciplinary Proceedings or criminal proceedings h@m or are

about to be instituted against an officer; or QQ‘

(B) the Commissioner is of the opinion that it is n«@ or desirable in the
public interest that the officer should forthwith @tﬂ perform his
functions as an officer, the Commission may mend to the Governor

that the officer be suspended from the p@.ucc of his functions.

Section 27 91) of the Service Conmjssiong.@ic Service) Regulations, 1978, provides
as follows: \Q
Q

27. (1) Where a reporta@t a public officer for misconduct is being

investigated, or cri roceedings have been or are about to be instituted
against that o %,\a the Commission is of the opinion that the public
interest i at the officer should forthwith cease to perform the

fanctions. o office, the Commission may recommend his interdiction.
Q
In both i es cited here, there is recognition of the usefulness of removing an officer
&o? duty ahead of any finding of guilt. These provisions both speak to
miscofiduct. Although misconduct is not identified as 4 necessary component of what
triggers the Governor General’s powers under the Pensions legislation, it is germane to
this matter that there is significant evidence of misconduct, but the peculiar position of

13



the subject makes any procedure other than the intervention of the Governor General
unhelpful. It is also reiterated, that these provisions are only intended to provide
guidance and are not used as binding precedents.

The recommendation of relief from the performance of duties is made for officers who do
not have the power for disruption of an investigation that rests in the bosom of
Commissioner. Having considered all the evidence provided in this matter arQ)Qe
significant powers associated with the office of the Commissioner of Police, w

as absolutely necessary that, on receiving mnotice of our reco ion, the

Commissioner be forthwith suspended from the performance of until his
responschasbeenconszdemdandadumnanonmadeonhxs

We have considered whether we need to give notice to lhﬁi%xmssmner and give him
the opportunity to tell us why we should not make mmendanom or whether

we should make our recommendation to Your Exce@ and have the Commissioner be
given notice of that recommendation and nge@ pportunity to say why it should not
be accepted. Our deliberations convince \J{@ e latter course is the appropriate one.

We are conscious of the fact that\Qhe Commission is not the employer of the
Commissioner and cannot dis retire him. The provision of the Pensions Act under
which we come gives the e ive authority to retire an officer to the Governor General,
although the recommeo%n is made by the Service Commission. Further, we believe
that the power to this case complements the giving of notice of complaint or
recommendati these can both properly be carried out by the Governor General,
but not the SQQS{!;Q

Q
Con@gg Observations
%’?}

We are of the view that Barbados is in a dangerous and untenable situation because,
probably for the first time, we have a Commissioner of Police who is reasonably believed
to be involved in unethical and criminal activity. These events have undermined the

Commission,

14



confidence of upstanding citizens, making law abiding citizens afraid to use their
telephones. Disturbingly, much of this activity seems to be politically motivated. This
threatens to compromise the integrity of communications of Government officials and is

a threat to our democratic way of life.

When the telephone of the driver and security officer of the Prime Minister is tap @‘
compromises the Prime Minister’s communications with this officer. This mﬁk{&ly

N

at the heart of our authority structure and is a step in the wrong direction, éb.

While the Commission in no way condones any illegal activity, we @Sgnmmdﬁﬂ of

the motivation that encourages the use of intelligence g; i ology in the fight
against crime and terrorism. However, one would Expai@ information gathering
methodologies such as phone tapping and the i ectronic communications
would be done in a controlled way and would be ed exclusively at criminal or
terrorist activity. Political tappings is not o awful, but has national security
implications of the most sinister kind. The E@mission believes that it cannot tumn a
blind eye to this development. \Qrb

N
Further, it is the considered injonrg" the Commission that the Commissioner is
determined not to be direct:d.g)};e Commission. In this regard, the Commission js
careful to confine its activifies its Constitutional and statutory remit. The Commission
is also aware that for (\ e reduced to a rubber stamp for the decisions of others, is to
hand over our legiti authority to those others who have no lawful authority to operate
in the areas @seek to act in. This would be an unlawful usurpation of the
Consti '@.ﬂd statutory role of the Commission. This seems to be the intention of
thegQ ioner, but the Commission is unwilling to accept this reversal of authority.
%}irme of his office, it is all but impossible to discipline or prosecute an incumbent
Commissioner of Police. A rogue Commissioner is, therefore, an uncontrollable
operative with immunity. Added to this, a pattern of legal gagging has emerged as a
strategy employed by the Commissioner whenever an attempt is made to deal with him in

15



an effort to call him to account for his actions. These
deal with the Commissioner other than by the method

constraints make it impossible to
proposed herein.
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